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A Brief Note for the Judges on Appreciation of Evidence

1. The Burden of Proof in a criminal Case, in its entirety, is on the prosecution -  a quite heavy burden. Evidence on record should be clear, unambiguous and at any event should be held to be incompatible with the innocence of the accused; a proof beyond all reasonable doubt.

2. Even if the accused keeps a mum although out the trial, the extent of burden on the prosecution to prove the guilt of the accused beyond all reasonable doubt is in no way diminished Prosecution’s burden is irrespective of the defence stand.

3. In assessing evidence in a criminal case, especially involving serious misdemeanour it is almost a continuous and an imperative duty for a court to scan the evidence so as to differentiate grain from the chaff, truth from falsehood.

4. Seldom there shall be a case where the sumtotal of evidence on record, do not suffer from any kind of incongruities.  Such discrepancies are only natural phenomena, which should be examined in its proper perspective. If the evidence of a case do not suffer from any kind of inconsistency, it should be suspected to be tutored.  Only a very vital inconsistency may go to the root of the case and consequent failure of the prosecution, otherwise not.

5. Slightest doubt infused in the mind of the court may not permit a Court to conclude about the guilt of the accused.  For, suspicion, however grave, cannot take the place of proof, and the benefit of the doubtful 

situation should be allowed in favour of the accused to earn his acquittal.

6. The benefit of doubt goes in favour of the accused. But, such doubt, must be reasonable and free from zest and abstract speculation.  Doubts, as emerged from the evidence on record, must be actual and substantial and should not be imaginary or limited.  Exaggerated adherence to and insistence upon establishment of proof beyond all reasonable doubt often result in miscarriage of justice – courts must deal with such case in a realistic manner and with sensitivity.

7. Law does not require any particular number of witness to prove a fact and a conviction based on the sole testimony of a witness is not illegal merely on that score and is quite sustainable in law, provided the evidence on record is full, complete and absolutely trustworthy and believable, inspiring the confidence of the court.

8. Corroborative evidence should not be insisted upon, where the facts and circumstances of the case do not warrant existence of such evidence.

9. Endeavour should be made to find out whether the prosecution case hinges on the evidence of interested witnesses; whether they (PWs) are inimical or unfriendly to the accused, or for that matter, to the victim party.

10. An interested witness may have a propensity to exaggerate a point or to hide or suppress truth or a material fact.  Their evidence should be properly scanned, examined and assessed.  But the evidence of such an apparently interested witness should not be brushed aside merely on that account; for, the true value of evidence of a witness depends on its intrinsic strength, irrespective of anything else.  

11 . A proper and correctly recorded confession may be relied upon.  A confession, duly recorded, should not be altogether thrown away merely because, it has been subsequently retracted, unless it is established that the cause of retraction is bona fide and genuine one.

12 Confession of a co-accused by itself, is a very weak in kind of evidence and cannot be used unless the accused persons are tried jointly.

13  Dying Declaration, if properly recorded, is an evidence of significance . If, however, the maker of the statement happens to survive, the dying declaration may cease to be so and may be used as a previous statement in writing and during trial can be used to contradict or corroborate the evidence.

14 An admission in course of a statement made by an accused in reply to his examination u/s. 313 Cr..P.C. may be considered and used against the accused.

15 In cases dependant on circumstantial evidence, there should be no missing link and the chain of evidence should be full, complete, so that no doubt can peep in and the accused cannot escape his involvement in the crime alleged.

16 Tendency to depend on one or two important piece of evidence should be avoided, instead generally a holistic approach should be made.  This approach is safer for a Judge, although in some cases, occasionally such isolated piece of evidence may be of utmost significance.

17 Any evidence in the ordinary course of business is very important.  

18 English is best when it is simple. Maintaining proper sequence and symmetry in narrating facts and events and analysing law are very important- requirements of a Judgement.
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A Brief Note on Judgement Writing

Writing a Judgement or an Order is a unique skill.  It is a literature in itself. By writing a perfect Judgement or Order, the Judge can and should enjoy the pleasure of creativity.

A Judgement or an Order of a Court should be self-complete and independent in itself.  That Judgement or Order will be held to be more suitable and perfect, where after going through the impugned judgement or order, any person, not knowing about the facts and circumstances of the case, will have fewer queries to make. It should contains all the essential facts, the contentious issues, and the decisions thereon and the reasons behind.  A reader may agree or disagree with the decisions, but everything should remain explicit. The judgement should neither be exaggerated, nor should it be cryptic.  The expression should be clear and decisive, leaving no room for ambiguity.  An ideal judgement or order, when called in question before a Court of Appeal or a Court of Revision,  should be expected to contain a narration or reason, so that it can ultimately stand on its own feet.  In short, before a Court of Appeal or Court of Revision, an impugned Judgement or Order should defend itself on its own strength.  
The sequence of facts of a case and analysis and application of law thereon are important aspects of such writings.  Every new thought should  be arranged, structured in a new paragraph.
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A judgement, however, correct or appropriate, or lawful it might be, if unsupported by reason, may not be sustained in a Court of Appeal.

A judgement passed in Appeal basically differs from a judgement passed by a court exercising original jurisdiction.  While deciding a contentious issue, it would be sufficient for a court exercising original jurisdiction to scan, weigh and assess the evidence – its quantity and quality – and arrive at a just decision of its own.  The task becomes easier when the court has had the advantage of observing the parties, their witnesses and also their demeanours and outward behaviour.

No judgment whether of a Court of Appeal or of a Court of original jurisdiction should contain any averment which is superfluous and redundant.  It should not contain a single sentence which is not needed, nor should it omit a single sentence which is needed.

No doubt, a judgement, should be comprehensive, dealing with all aspects of the case, a court should and is expected to specify.

Describing the principles of law applicable to the case in a very short compass  would be decorating the judgement and would certainly ensure qualitative improvement  in it.

English is best when it is simple.

An ideal judgement is not only satisfying for the Judge, but is also  a treasure for the Judiciary.

Writing judgement is, therefore, a unique skill.
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A SHORT NOTE ON SECTION 6 OF THE SPECIFIC RELIEF ACT, 1963

A person who has acquired possession of an immovable property otherwise than in due course of law, cannot be evicted in a process otherwise than in due course of law.  T, a trespasser, is dispossessed from an  immovable property otherwise than in due course of law.  T files  a suit for recovery of possession in accordance with the provisions of section 6(1) of the Specific Relief Act.  The suit is heard and decreed. The real owner of the said immovable property, being aggrieved, may file a suit under section 6(4) of the said act for declaration of title and recover possession thereof.  If on the other hand, had the suit by T u/s. 6(1) of the said Act been dismissed, T, being a trespasser, is not encouraged to pursue the matter further; allowing a right of appeal to T in such circumstances, would be to enable T to get only the possession of the immovable property, wherefrom he may be always dispossessed by the real owner by a regular suit u/s. 6(4) of the Act. A trespasser dispossessed from an immovable property otherwise than in due course of law, is not absolutely without a remedy as such. He is getting one right of adjudication u/s. 6(1) of the Act, but he being a trespasser is not allowed any further right to adjudicate the issue again by appeal, vis-a-vis the real owner. O, a bonafide owner dispossessed of his immovable property otherwise than in due course of law, may sue under section 6 (1) of the Specific Relief Act, if the title is not challenged.  If the suit u/s. 6(1) of the Act  is decreed it goes in favour of the real owner. If on the other hand, the suit is dismissed, O can assert his title and recover possession of the property in accordance with the provisions of section 6(4) of the Specific Relief Act.

Section 5 of the Act provides that a person entitled to possession of specific immovable property may recover it in the manner provided by the Code of Civil Procedure, 1908.
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EXTENT OF DEFENDANT’S PARTICIPATION IN A SUIT FOR EVICTION UNDER THE WBPT ACT, 1997 IN A CASE WHERE THE DEFENDANT’S DEFENCE AGAINST DELIVERY OF POSSESSION HAS BEEN ORDERED TO BE STRUCK OUT U/S. 7(3)

In such circumstances, the Defendant/tenant will be debarred to adduce his evidence in support of his defence against  plaintiff’s specific plea of delivery of possession of the suit property or to put questions in cross examination to plaintiff’s witnesses, which (questions) have a tendency to demolish plaintiff’s evidence in support of his claim for eviction of the defendant on any of the grounds on which plaintiff’s claims of eviction stand.  However, the defendant/tenant can participate in the proceeding by putting questions to the plaintiff’s witnesses, which do not have a direct bearing on plaintiff’s claim of eviction, such as, questions pertaining to maintainability of the suit, limitation, or otherwise on any point of legal infirmity to which the plaintiff’s suit is subject to.  The defendant can also put questions to plaintiff’s witnesses by way of cross examination, questioning the legality and /or sufficiency of notice of ejectment and on facts or law connected therewith.  The defendant can also make an argument pleading that plaintiff’s suit is not maintainable in law or on facts, or that the notice is bad in law or that the suit does not disclose any cause of action or not appropriately valued or stamped.  Defendant can also argue that the sum total of plaintiff’s evidence is insufficient to contribute a basis of a decree for eviction on that ground even on an exparte basis.
